Unwrapping Australia’s draft crypto-asset guidance

The highly anticipated draft update to the Australian Securities and Investment Commission's (ASIC)
Information Sheet (INFO 225) has been released alongside a consultation paper (CP 381), offering a
glimpse into how the Australian regulator views the application of existing financial services laws to
crypto-assets and related businesses (with a curious lawn mowing related example). The documents
provide insight into ASIC's interpretations of existing law and outline 13 practical examples of crypto-
related offerings. ASIC is seeking feedback from industry to finalise this guidance, which is expected
to be published by mid-2025. This is the first time that ASIC has sought industry guidance into a
digital asset information sheet.

Industry feedback has been swift noting that:

o the proposed approach doesn't provide clarity but provides an understanding as to how the
regulator views the industry;

¢ remains focused on operational compliance with existing laws, and doesn't tackle the
fundamental issues and differences that digital assets pose;

e the proposed approach would dramatically increase compliance costs for Australian projects,
which would likely send them offshore and leave Australian consumers exposed to whatever
regulation applies there;

e reveals a position which if maintained would have "drastic consequences" for the industry.

It is important to remember at the outset that information sheets provide the regulator's view of the
law, they are not the law. However, the regulator has significant resources to test their view of the law
and so this guidance is very useful for digital asset businesses deciding how they should structure.

What is new in the guidance?

In addition to providing some general guidance on the regulatory minefield that is financial products
and financial services under Chapter 7 of the Corporations Act 2001 (Cth), ASIC provides 13 specific
examples of digital asset related offerings and how it sees these very detailed examples interfacing
with existing financial services laws. The examples explore scenarios ranging from traditional
securities issued on digital asset platforms (which no sensible person would argue are not caught by
the Corporations Act) to more niche use cases (including a lawn mowing business with it's own
token?). Meanwhile, the paper does not meaningfully grapple with fundamental issues concerning
token taxonomy and how decentralised systems can comply with existing laws.

The examples are below:

Company A runs a digital asset exchange. They issue a digital asset where the
relevant ‘white paper’ outlines it is to raise funds to assist in the development of
the exchange. The token was marketed as a way of contributing to, supporting
and potentially obtaining a financial return, or other benefit, by ‘investing in’ the
project, and at least some consumers bought the tokens on that basis. The
token’s price on the exchange (and on any other exchange) was expected to
and does go up and down based on the perceived success of, and general
Example 1 sentiment towards, Company A’s exchange. The white paper stated that
(exchange Company A intends to (but is not obliged to) buy back the tokens at a certain
issued token) price if Company A’s exchange achieves certain success metrics (e.g. based on
revenue, trading volume and profit). Company A’s digital asset is likely to be a
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facility for making a financial investment. It involves members of the public
contributing money or money’s worth which is used in a business project where
both the business and the investors intend the money to be used to generate a
financial return (e.g. the token increases in value and the token is intended to be
bought back by the exchange if the project is successful). The investors do not
have day-to-day control over how the funds are used (even if there is a voting
mechanism to consider certain matters).

Example 2
(staking
services)

Company B runs a digital asset exchange. It offers its customers the ability to
‘natively stake’ certain native digital assets to support verification of blockchain
transactions, where the blockchain uses a ‘proof of stake’ consensus
mechanism. Company B markets its staking services as a way of earning a
return on otherwise idle digital assets. Company B takes a small share of the
staking revenue as a fee for providing the services. For all digital assets made
available to stake, Company B allows customers to stake with no minimum
balance, withdraw their staked assets instantaneously, and participate in staking
at any time. However, the underlying processes for staking on the relevant
blockchains have restrictions, such as: « a minimum staking balance - the digital
assets must be locked for a minimum period of time, or there is an inbuilt delay
in returning unstaked assets, and ¢ limits on the number of individuals who can
participate in staking at one time. Company B’s facilities for staking these digital
assets are likely to be facilities for making a financial investment (and potentially
managed investment schemes). This is because in each staking facility there is
a contribution of money’s worth (being the digital asset) which is pooled or used
in a common enterprise by Company B to generate a financial return or other
benefit for the investor, and the investors do not have day-to-day control of the
facilities. In each facility, the rights and benefits from Company B’s facility differ
from and exceed what the client would get if they undertook to stake the digital
assets without the services of Company B. For example, Company B’s facilities
allow clients to stake digital asset balances below the minimum for that
particular blockchain.

Example 3 (in-
game NFTSs)

An online gaming company, Company C, develops a game that uses a public
blockchain to store and record ownership of in-game items that can be
purchased (with digital assets or fiat currency) or received by playing the game.
These are marketed as limited edition or unique items, that are both collectables
and can be used in the game. These non-fungible tokens (NFTs) are used as
‘skins’ to change the appearance of in-game characters or items used by such
characters for in-game play. The NFTs are first sold, or received over time
through success in playing the game, to players by Company C. The NFTs are
also tradeable on secondary markets and the prices of the NFTs can change
based on buyer and seller interest. Company C does not make any comments
or representation in their white paper or marketing materials that the contribution
used to buy the NFTs will be used to generate a financial return, or other
benefit, for the player (other than the utility of playing the game) or that the
NFTs should be bought because of an expectation that the prices will increase.
The NFTs are unlikely to be a facility for making a financial investment because
the contributions are not, nor are they intended to be, used to generate a
financial return, or other benefit for the customer. There is also no suggestion
that the customer intended their contribution to be used for that purpose, even if
some bought an NFT for speculative purposes.
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Example 4
(yield-bearing
stablecoins)

Company D issues a digital asset which is marketed as a yield-bearing
stablecoin. They state that the digital asset token is expected to maintain a
stable price and value in Australian dollars (AUD). Company D uses the funds
raised from the sale of the token to purchase a range of bank deposits and
Commonwealth Government Securities, and holds these assets on trust.
Holders of the token have a right to redeem their tokens for Australian dollars.
Company D states that the stable value of the token will be achieved by linking
the token to assets held in the trust. The token is marketed as a ‘yield-bearing
stablecoin’ that earns ‘yield’ through holders receiving new tokens over time
based on the returns generated from the trust assets. New tokens are issued to
existing holders based on the returns generated from the underlying assets
(less the fees and costs of running the fund), providing a financial return to
holders. A large number of investors buy the token because of the proposition of
a stable value and that it also offers a return. These tokens are a useful way to
‘hold funds’ while waiting to make other digital asset investments, and also as a
way to settle digital asset transactions or participate in decentralised finance
arrangements. Company D’s digital asset is likely to be an interest in a
managed investment scheme. Investors receive a token for contributing money
or money’s worth, that contribution is pooled together and the investors do not
have day-to-day control over the operation of the scheme. The funds
contributed generate several benefits, which can be financial benefits and
benefits consisting of rights or interests in property. For example, a token that is
stable in value and is able to be used for making payments has benefits over
other tokens that have highly volatile prices.

Company E issues a gold-linked digital asset token. They promote the token as
having a price that is linked to the price of gold. In practice, the price of the
tokens in the secondary market does seem to generally track the price of gold.
Company E uses the money raised from token sales to purchase spot gold and
other goldrelated investments (e.g. financial products such as gold-related
futures and options), and holds them in a trust. Each token represents an
interest in the trust holding the gold or gold-related assets. Company E’s digital
asset token is likely to be an interest in a managed investment scheme.
Investors contribute money which is pooled to purchase gold and gold-related
assets. While the gold-linked token may not generate cash flow, it has the

Example 5 potential for capital gains based on changes to the value of the underlying gold
(asset-linked assets, which is a financial benefit. Investors also do not have day-to-day
tokens) control over the use of the funds.
Company F runs a business selling books to the general public. They offer a
membership program to customers that, for a fee, gives the customer access to
member-only events and discounts. Membership is recorded on a public
blockchain, through ownership of an NFT. The tokens are tradeable. The digital
asset token issued by Company F is unlikely to be a managed investment
Example 6 scheme. While Company F uses the money or money’s worth raised from
(tokenised selling the memberships for its business, the contributions are not used to

memberships)

generate financial benefits for the members.

Example 7
(tokenised
receipt for the
future

Company G operates a lawn mowing business. It has issued digital assets to
pre-sell their services to grow their business. A holder of one token is entitled to
have one square metre of grass mown on one occasion. The tokens are
tradeable. Company G undertook an initial token sale to distribute the tokens.
There is currently a fixed supply of tokens, and Company F has made

1068023775_1




provision of
services)

representations that they will not issue any further tokens. In issuing the tokens
to the public, Company F outlined that they intend the proceeds from the token
sale to fund the development of the business. While the tokens are tradeable
and the price can fluctuate, each token remains redeemable for the same
amount of future service. The fluctuations in the token’s price could be
attributable to the popularity of the service as the business grows and the
number of similar competing businesses in the locality. The digital asset issued
by Company G is unlikely to be a managed investment scheme. While
Company G uses the money’s worth raised for its business, the contributions
are not used to generate financial benefits for the members (i.e. the benefits for
holders attributable to each token are largely fixed).

Example 8
(native token)

Company H is seeking to establish a new blockchain. They issue an initial token
(H1) to raise funds from supporters. H1 is intended to be time-limited, and
supporters receive one H1 token per AUD of value contributed, whether they
provide fiat currency or digital assets. In the white paper, Company H states that
when the new blockchain is operational, H1 tokens will be cancelled and
holders will be given new tokens (H2) equal to the number of H1 tokens they
hold. Company H intends the new H2 tokens to have ongoing use in the new
blockchain ecosystem (e.g. to pay transaction fees) and they will be tradeable.
The H2 tokens are expected by the social media followers of the project to
begin trading at more than $1 per token. After 12 months, the blockchain
launched. The H1 tokens were cancelled and holders were given H2 tokens as
promised. On initial launch, additional H2 tokens were available to the general
public for purchase for $2 each from Company H'’s treasury. The process for
operating the blockchain also means new H2 tokens are issued over time as
people contribute effort and work to process transactions and secure the
network. The H2 tokens are popular and increase in value over time (due to
Company H’s ongoing development of new functionality). The initial fundraising
involving the H1 tokens is likely to be a managed investment scheme. Initial
supporters contributed money or money’s worth which was pooled by Company
H to be used in the common enterprise of developing the blockchain enterprise.
Contributors did not have day-to-day control of the enterprise and expected to
receive valuable benefits at the end (the H2 tokens). Whether or not the new H2
token is a managed investment scheme would depend on whether money or
money’s worth contributed to acquire the H2 token (whether from the return of
the H1 tokens from the initial fundraising, later purchases or otherwise) is
pooled or used in a common enterprise to be used to generate a financial
benefit to holders of the H2 token, where the holders of the H2 token do not
have day-to-day control of the enterprise.

Example 9
(meme coins)

A private individual (Ms 1) issues a ‘meme coin’ token named after a well-known
historical figure. The money collected is not used in Ms I's business or for any
other commercial enterprise. The coin does not provide holders with any rights.
While the price of the coin goes up and down, it is not connected with the
success or otherwise of Ms I's (or anyone else’s) business. Ms I's coin is not
affiliated with any particular blockchain or digital asset exchange and is not
promoted as a method of making payments or pay transaction fees. Ms I's coin
is unlikely to be a security or any other type of financial product, such as a
facility for making a financial investment. While it does involve the potential for
capital gain (a type of financial return), there does not appear to be a sufficient
connection between the use of initial funds raised and any potential capital gain,
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nor does any potential capital gain appear to be linked to the efforts of the
issuer.

Example 10
(tokenised
tickets)

Company J issues a tokenised concert ticket. The holder of the token is entitled
to general admission seating to a major upcoming concert event in Sydney. The
token is transferable and whoever holds the token at the time of the concert is
able to enter the venue. The price of the token does increase somewhat in the
lead up to the event, which is sold out. The token is not able to be used to make
payments generally and it does not carry any other entitlements. Company J's
concert token is unlikely to be a security or any other type of financial product,
such as a facility for making a financial investment. While it does involve the
potential for capital gain (a type of financial return), there does not appear to be
a sufficient connection between the use of initial funds raised and any potential
capital gain, nor does any potential capital gain appear to be linked to the efforts
of the issuer.

Example 11
(tokenisation)

Company K provides the service of helping corporate entities issue corporate
bonds (debentures) on a blockchain. This ‘tokenisation’ involves a range of
processes that means the blockchain records the holdings of the bond. The
bonds have the typical features of a traditional bond, such as a promise to repay
principal and to pay interest. The tokenisation does not result in fractionalisation
of the bonds. The tokenised bonds issued are likely to be a debenture (and,
therefore, a security). Whether or not Company K requires a licence from ASIC
will depend on the range of services they offer

Example 12
(derivatives)

Company L offers contracts that allow a client to speculate in the change in
value of an underlying digital asset (with or without leveraged returns). Clients
do not actually acquire an interest in the underlying digital asset but they can
make or lose money depending on whether the price of the underlying digital
asset goes up or down. The contracts offered are likely to be derivatives.

Company M offers a non-custodial digital asset wallet service and issues their
own proprietary stablecoin token on a public blockchain. The digital asset wallet
service allows a client to instruct Company M to transfer their token to another
address or digital asset wallet issued by Company M. The service can also be
used to transfer the token to any other address or digital asset wallet that
accepts these tokens. Company M markets this service as a convenient way for
its clients to make payments to third parties. Company M'’s digital asset wallet

Example 13 service itself is likely to be a non-cash payment facility. It is a facility through
(non-custodial | which clients can and do make payments to third parties, using Company M’s
wallet and token or other tokens, and Company M’s marketing promotes the wallet as
stablecoin) having that functionality.

In summary:

e Certain examples clearly engage existing laws, such as examples 1, 2, 4, and 12. The
application of the law in these examples more or less tracks industry practice.

e However, some examples highlight grey areas. For instance, how will "exchange tokens"
issued as part of loyalty programs or pass-through staking services which match underlying
blockchain staking be characterised? It would have been helpful if the examples address
some of the features and indicate treatment if those features change.
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¢ Notably, meme coins and in-game NFTs are deemed outside the scope of current financial
services laws, which is interesting given the huge rise in memecoins of late.

e As outlined in example 13, digital asset wallets are considered by ASIC to fall under financial
services regulation as a facility for making non-cash payments, reflecting recent enforcement
actions and judicial trends, such as the Qoin judgment, but the example appears confused, if
the wallet is non-custodial but allows payments to be made by a company, then the payments
themselves are likely to be a non-cash payment facility, but the purely non-custodial wallet
element seems outside this definition unless the only way a payment can be made is via the
issuer.

While these examples provide some clarity on the specific examples, real questions remain around
their practical application and how well they reflect real-world offerings in the Australian ecosystem.
ASIC invites feedback on whether some digital assets may still sit outside these categories.

Safe harbour proposals

For operators engaging in financial services with digital assets that may now be deemed financial
products under the updated guidance, ASIC is proposing a 'safe harbour' framework. This would allow
businesses to apply for Australian Financial Services Licences (AFSL) or market licences without the
immediate risk of enforcement action, provided they meet certain conditions and timelines.

Interestingly, existing licensees are essentially 'grandfathered' into the framework, with ASIC
maintaining that no substantial regulatory changes are needed to accommodate digital assets. This
position is likely to be challenged given that ASIC's starting point some ten years ago concerning
digital assets was that they were not financial products. On the other hand, startups and new entrants
must seek licensing, raising questions about competition and fairness and whether this approach
creates a regulatory advantage for established players.

The balance between enabling responsible innovation and ensuring a level playing field will be critical,
and industry input is crucial to shaping these policies.

Wrapped tokens and stablecoins

ASIC has also weighed in on the regulatory treatment of stablecoins and wrapped tokens:

e Stablecoins: ASIC's view is that non-yield-bearing stablecoins pegged to fiat currencies may
still be classified as non-cash payment facilities (NCPF). ASIC’s guidance reflects concerns
around how these tokens are structured, marketed, and backed by financial obligations on
issuers. ASIC's proposal appears to be that stablecoins will be regulated under existing laws
until such time as payment stablecoin legislation comes into effect.

o Wrapped tokens: ASIC's view is that wrapped tokens may be considered derivatives, given
their reliance on the value of underlying digital assets and their redemption features.

Looking forward

ASIC acknowledges that the documents do not represent final policy and seeks feedback from
industry on the compliance costs, impacts to competition, and wholistic cost/benefit considerations.

The consultation period closes on 28 February 2025, with the finalised guidance expected by Q2
2025. It is difficult to say if this timeline will be impacted by an upcoming federal election. In the
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meantime, the regulator continues to encourage businesses and operators to seek professional
advice to understand their obligations and navigate the evolving regulatory landscape.

Written by Luke Higgins and Steven Pettigrove
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